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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
NORTHERN DI VI SI ON - BAY CITY

In re: TALLY WELL SERVI CE, | NC.
Case No. 84-09034

Debt or . 45 B. R 149

VEMORANDUM OPI NI ON ON S & G NATI ONAL
| NVESTMENTS, [NC.'S MOTI ON FOR SUWVVARY JUDGVENT

At a session of said Court held in the Federal
Building in the City of Bay City, M chigan on
t he 13t h day of Decenber , 1984.

PRESENT: HON. ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

This matter cones before the Court upon motion of S & G
Nati onal I|nvestnents, Inc., for summary judgnment on its notion for
relief fromthe automatic stay inposed by 8362(a) of the Bankruptcy
Code. It presents the follow ng issue for determ nation: in the
context of a hearing on a notion for relief fromthe automatic stay,
may the debtor properly assert counterclainms and defenses agai nst the
movant ; and, if so, what weight should such matters be given by the
Court ?

On March 12, 1984, S & G National Investnents (S & G filed
a notion seeking relief fromthe automatic stay. It asserted that the
debtor, Tally well Service, Inc. (Tally), then a Chapter 11 debtor-in-

possessi on, had not offered adequate protection for S & G s property



interest, that the debtor had no equity in the property and that the
property was unnecessary for an effective reorganization. The
property at issue is the cash proceeds of the debtor-in-possession's
col l ection of accounts receivable. On June 15, 1984, the case was
converted to Chapter 7. S & G continues its notion, but now agai nst
the trustee.

S & Gclains that the debtor is indebted to it in an anmount
in excess of $248,000, and that it holds a valid and perfected
security interest in accounts, contract rights, and general
i ntangi bl es of the debtor, and in proceeds thereof. On October 22,
1984, S & G noved for summary judgnment on its notion, alleging that
since its security interest is valid and there was no dispute as to
any material fact, it is entitled to have the stay lifted as a matter
of law. The trustee tinely answered the notion and i ncorporated by
reference allegations raised in a separate conplaint he
contenporaneously filed in this Court. Briefly, the trustee assert
that the transactions through which S & G acquired its secured status
constituted fraudul ent and preferential transfers which may be avoi dec
pursuant to 88547 and 548 of the Bankruptcy Code, and that, for
various reasons the "debt" should be treated as "equity" or otherw se
subordi nated to general claims. Accordingly, the trustee requests
that the transactions be avoided, that S & G s clains be subordinated
to the claim of unsecured creditors of the estate, that a set-off of

any funds held by the trustee to which S & G asserts a claimbe



al | owed, and that the Court declare that the suns advanced by S & G
and certain others to Tally were contributions to capital. The total
of preferences and fraudul ent transfers exceeds the amunt of S & G s
claim In its request for sunmary judgnment, S & G argues that in
adjudicating its request for relief fromthe stay, consideration of
counterclainms and affirmati ve defenses such as those raised by the
trustee are inappropriate.

In the instant case, S & G has produced evidence that it
hol ds a security interest in the collateral, that the bal ance on the
i ndebt edness secured thereby exceeds the value of those assets, and
inasmuch as this is a case under Chapter 7 of the Bankruptcy Code, the
property is not required for reorganization. It asserts that since it
has made a prim facie showing of entitlenment to the relief afforded
by 8362 which .the trustee has failed to rebut, it is entitled to have
the stay lifted as a matter of | aw.

Case | aw exists supporting S & Gs position. Section 362
does not expressly indicate the scope of a hearing on relief fromthe
automatic stay; thus, many courts faced with this problem have turned
to the legislative history acconpanying the enactnent of the
Bankruptcy Reform Act of 1978 to determ ne Congress' intent. The
rel evant excerpt states that:

At the expedited hearing under subsection (e),

and at all hearings on relief fromthe stay,

the only issue will be the claimof the credi-

tor and the |lack of adequate protection or
exi stence of other cause for relief from stay.



This hearing will not be the appropriate tinme

at which to bring in other issues, such as
countercl ai ns against the creditor on |argely

unrel ated matters. Those counterclains are not

to be handled in the summary fashi on that the
prelimnary hearing under this provision wll be.
Rat her, they will be the subject of nore conplete
proceedi ngs by the trustees to recover property of
the estate or to object to the allowance of a claim

H. Rep. 95-595, 95th Cong. 1st Sess (1977), 344. In light of these
comments, several courts have refused to allow the introducti on of
in determning that creditor's equitable right to relief. 2 Collier

on Bankruptcy, 9362.08, 362-55 (15th ed. 1979).

Several courts have taken counterclains into consideration

to some extent in the context of 362 hearings. |In United Conpanies

Fin. Corp. v. Brantley, 6 B.R 178, 6 B.C. D. 932 (Bankr. N. D. Fla.

1980), the court discussed what types of counterclainms and affirmative
def enses shoul d be considered. It held that those defenses which
directly contest the actual validity of the creditor's lien or the
amount of the claimshould be evaluated by the court; in contrast,

t hose causes of action which would only effect a reduction or set-off
agai nst the debt should be disregarded for the purposes of lift of
stay litigation. 1d., 6 B.R at 188. 1In In re Davenport, 34 B.R 46:
(Bankr. M D. Fla. 1983), it was held that preference and fraudul ent
transfer actions brought under 88547 and 548 of the Bankruptcy Code
are anong those clains which challenge the validity of the secured
party's lien. The court also took note of these clains because it

felt that the debtor would be unable to utilize these defenses in a



subsequent state court action to foreclose the property. See also In

re Marta Goup, Inc., 33 B.R 634, 641 (Bankr. E.D. Pa. 1983). At

| east one court has gone so far as to actually rule on the debtor's
8548 claimwhether to Iift the stay, since both the fraudul ent
transfer action and the creditor's claimof security arose out of the

sanme transaction. |n re Dudley, 38 B.R 666 (Bankr. M D. Pa. 1984).

Brantl ey, supra, further explains the setting in which a

prelimnary hearing to |ift the stay is conducted. Draw ng again fror
the |l egislative history concerning 362, which anal ogi zes a
prelimnary hearing on the stay to a hearing on a prelimnary
i njunction, the court states that the hearing "should proceed as any
ot her injunctive proceedi ng under the established precepts relating tc
injunctive relief in federal courts in accordance with Rule 65 of the
Federal Rules of Civil Procedure. 1In fact, the systemis designed to
follow the established federal pattern under Rule 65." 1d., 6 B.R at
187. Using these standards as a guide, it is clear that a court is
not limted to matters strictly relating to the estate's equity, but
may consider matters generally relevant in deciding whether to grant
or continue injunctive relief. The existence of other related
di sputes between the parties nmay be such an equitable consideration,
especially when it may have a bearing on the debtor's equity, or |ack
thereof, in the assets in question.

S & G as the novant for sunmary judgnent, nust show that

no i ssues of material fact exist and that it is entitled to summary



judgnment as a matter of law. F.R C.P. 56; Bankruptcy Rule 7056; Smtkl

v. Hudson, 600 F.2d 60 (6th Cir. 1979); Tee-Pak, Inc. v. St. Regis

Paper Co., 491 F.2d 493 (6th Cir. 1974); Naph-Sol Refining Co. v.

Murphy G 1 Corp., 550 F. Supp 297 (WD. Mch. 1982), aff'd in part,

rev'd in part; Mbil Ol Corp. v. Dept. of Enerqgy, 728 F.2d 1477

1982). Wth respect to its claimunder 8362(d)(1) that it is not
adequately protected, the notion for summary judgnment must be deni ed.
The sol e asset of the debtor's estate at issue here is a bank account
contai ning the proceeds of accounts receivable, which were subject to
S & Gs alleged security interest. These funds have been deposited by
the trustee in an insured interest-bearing account and the trustee is
evi dence regarding the merits of counterclains. These courts have
held that the relief provided to secured creditors by $362 requires ar
expedited hearing free fromthe del ays i nherent in adjudicating

conplex or collateral defenses raised by the debtor. 1n re Georgia

Steel, Inc., 19 B.R 523 (Bankr. MD. Ga. 1982); In re H gh Sky, Inc.,

15 B.R 332 (Bankr. MD. Pa. 1981); In re Born, 10 B.R 43 (Bankr.
S.D. Tex. 1981).

The thrust of S & G s.argunent m sses the point. The Court
fully agrees that a prelim nary hearing under 362 is not the proper
time or place for a full adjudication of the trustee's clains agai nst
the creditor. |Indeed, the trustee admts that such natters are beyonc
the scope of this proceeding. However, there is a trenmendous

di fference between adjudication of the merits and nmere consi deration



of counterclains and defenses. Nothing in the comments of Congress
indicates that it intended bankruptcy judges to blind thenselves to
t he existence of factors which m ght bear on the ultinmate resol ution
of a dispute between a debtor and a secured creditor, and in fact just
t he opposite is true:

However, this would not preclude the party

seeki ng continuance of the stay from presenting

evi dence on the existence of clainms which the

court may consider in exercising its discretion.

VWhat is precluded is a determ nation of such

collateral clainms on the nmerits at the hearing.
S. Rep. 95-989, 95th Cong. 2d Sess. (1978), 55. \While adjudication of
the nerits of potential counterclains and affirmati ve defenses coul d
seriously infringe upon the creditor's right to an expedited hearing,
it is perfectly appropriate to acknow edge the presence of such cl aine
bonded for an amobunt in excess of the proceeds. S & G has not all egec
that the account is dimnishing in value or is being m sused by the
trustee. In fact, it would be difficult for the Court to fashion
relief which provided nore adequate protection for S & G short of
handing it the noney directly.

Wth regard to its request for relief under 8362(d)(2), S &
G nust show that there was no genuine issue as to the estate's | ack of
equity in the property. S & G has submtted proofs tending to show
that, through the assunption of various enploynment and non-conpetitior

agreenments, it possesses a facially valid security interest in Tally's

accounts in excess of the deposits held by the trustee. The trustee



has subm tted no proofs, and relies upon the causes of action detail ec
in the adversary proceeding. A careful reading of the conplaint
satisfies the Court that it was filed in good faith and not interposec
primarily for the purpose of delaying relief fromthe stay, presents
theoretically valid causes of action, and alleges facts which, if
proven, would enable the trustee to defeat S & Gs claimto secured
status. The essence of these clains is that S & G acquired its
security interest through a series of fraudulent transfers and insider
dealing. In the event these clainms are successful, they are nore thar
nmere set-offs or reductions in credit; they would extinguish S & G s
status and rights as a secured creditor, and in fact would require S é
G to reinburse the estate. These clains are thus the sort that

"strike at the heart" of the creditor's |lien. Brantl ey, supra, 6 B.R

at 188. Therefore the Court nust and does consider the issues raised
by the trustee's adversary proceeding in determ ning whether the
automatic stay should be |ifted.

VWhen all relevant factors are considered, including the
nature of the security interest, the clainms made in the adversary
proceedi ng, the nature of the asset sought, the estate's potenti al
equity in the property, and the relative harnms to either party if the

automatic stay is lifted,! we hold that S & G s notion for sunmary

1S & Grefused to escrow the funds pending the outconme of the
trustee's adversary proceeding. The trustee is, in effect, holding
the funds in escrow since the Court will not allow distribution until
the di sputes are resol ved.



j udgment shoul d be DENI ED.

ARTHUR J. SPECTOR
U. S. Bankruptcy Court



